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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency in petitioners' Federal inconme tax in the anount of

$7,606 for the taxable year 1995. Unless otherw se indicated,

section references are to the Internal Revenue Code in effect for

the year in issue.



After a concession by petitioners, the only issue which
this Court nust decide is whether petitioners are |iable for
sel f-enpl oynent tax under section 1401 on a distribution received
from a partnership.

Sonme of the facts in this case have been stipulated and are
so found. Petitioners resided in Coronado, California, at the
time they filed their petition.

In 1995, petitioners both worked in sales. WMatthew Norwood
(petitioner) sold yachts. Linda Kranmer was enpl oyed by Lasorda
Staff Leasing, LLC and by Designed Adm nistrative Resources Tech.
During 1995, petitioner was al so a general partner of Gall ant
Medi cal Supply (Gallant), a partnership. Petitioner's percentage
of profit and loss sharing for Gallant was 50.95 percent.

Addi tionally, petitioner owned 50.95 percent of the capital of
Gal | ant .

Petitioner started Gallant a nunber of years ago. He had
worked at Gallant full tinme, but when the staff could operate the
busi ness without him petitioner stopped working there. During
1995, petitioner spent approxinmately 41 hours on partnership
matters. He conducted periodi c wal kt hroughs of Gallant and was
consulted on major decisions of the firm In 1995, petitioner
received $71,194 as his distributive share of Gallant's incone.
Petitioners correctly included the $71, 194 distribution as

t axabl e i ncome on Schedul e E, Suppl enental |ncone and Loss, of



- 3 -

their 1995 Federal tax return. Petitioners did not report or pay
any sel f-enploynment tax on this anount.

In pertinent part, respondent determ ned that petitioner was
subj ect to self-enploynent tax of $7,928, which, after the
deduction for one-half of the self-enploynent tax under section
164(f), resulted in a net adjustnent of $3,964.

Section 1401 inposes a tax upon a taxpayer's self-enpl oynent
i ncone. Self-enploynment inconme includes the "net earnings from
sel f-enpl oynent” derived by an individual during the taxable
year. Sec. 1402(b). Section 1402(a) provides, subject to
exceptions, that "net earnings fromself-enploynent” includes a
partner's distributive share of partnership trade or business
inconme. One of the exceptions to the general rule provides that
alimted partner's share of partnership inconme is not subject to
sel f-enpl oynent tax. Sec. 1402(a)(13). Neither party contends
that any of the other exceptions would be relevant in this case.

Petitioners argue that petitioner's interest in Gallant is
passive, and, therefore, any distributions fromthe partnership
shoul d not be subject to self-enploynent tax. Respondent
contends that the distribution from@Gallant is subject to self-
enpl oynent tax regardl ess of whether petitioner's involvenent is
passive or active, because petitioner is a general partner.

We agree with respondent. It is undisputed that

petitioner's interest in Gallant was a general partnership



interest. Accordingly, his distributive share of the
partnership's trade or business incone is, subject to the
limtations of section 1402(b), subject to the taxes inposed by

section 1401 on sel f-enploynent incone. Cokes v. Conm Ssioner,

91 T.C. 222, 229-230 (1988); Anderson v. Conm ssioner, T.C Meno.

1992-130. That petitioner spent a mnimal anount of tine engaged
in the operations of Gallant is irrelevant to this determ nation.

Cokes v. Commi ssioner, supra at 233; Anderson v. Conmni ssioner,

supra. The passive activity rules under section 469 have no
application in this case. Petitioner's lack of participation in
or control over the operations of Gallant does not turn his
general partnership interest into alimted partnership interest.
Alimted partnership nust be created in the form prescribed by

State | aw. Perry v. Commi ssioner, T.C Meno. 1994-215; Johnson

v. Conm ssioner, T.C. Menob. 1990-461.

Accordingly, we find for respondent on this issue.

Deci sion will be entered

for respondent.




